DECISION OF THE INDEPENDENT JUDICIAL COMMITTEE
EPCR
Held at Sofitel Hotel, Heathrow, London
on 14 December 2016
In respect of

Dylan Hartley of Northampton Saints (“the Player”)

and
the ordering-off of the Player in the match played between Northampton Saints –
v– Leinster Rugby on 9th December 2016 at Franklins Gardens, Northampton (“the
Match”) for an act of foul play of striking an opponent contrary to Law 10.4(a) of
the Laws of Rugby Union.

Disciplinary Committee appointed to hear the case

Simon Thomas (Wales) (“Chairman”)
Rhian Williams (Wales)
Marco Cordelli (Italy)

Decision of the Disciplinary Committee

(i) The Player admitted that he had committed an act of foul play contrary to Law
10.4(a) and that his conduct warranted a red card. The Disciplinary Committee
concluded that the referee’s decision to order off the Player for an act of foul play
contrary to Law 10.4(a) was not in error.

(ii) The Player is suspended from taking part in the Game of Rugby up to and
including 22nd January 2017. This represents a 6-week suspension commencing
9th December 2016.
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Introduction

The Disciplinary Committee was appointed by Professor Lorne D Crerar, Chairman of
EPCR’s Independent Disciplinary Panel pursuant to the Disciplinary Rules found in the
Participation Agreement of the Champions Cup, 2016/2017. The Committee was
appointed to consider the ordering-off of the Player (the red card) in the Match played
between Northampton Saints –v– Leinster Rugby on 9th December 2016 in the
Champions Cup 2016/2017.

M. Jerome Garces had been appointed as the referee to the Match and ordered the
Player from the field of play for an act of foul play for striking an opponent, Sean O’Brien,
with a swinging arm. The Law cited by the match referee was Law 10.4(a).

Present at the hearing in addition to the Committee were the following persons:

1. Dylan Hartley (“the Player”).
2. Richard Smith QC (Counsel for the Player).
3. Paul Shields (Team Manager, Northampton Saints Rugby).
4. Giuliana Zeuli (Italian/English interpreter).
5. Liam McTiernan (Disciplinary Officer, EPCR).
6. Danny Rumble (Assistant to Mr McTiernan).
7. Jennifer Rae (Solicitor of Harper MaCleod, Clerk to the hearing).

Preliminary Matters and Procedures

At the commencement of the hearing, the Chairman noted the identities of all present
and reminded the Player that he had been required to attend the hearing in respect of an
allegation that he had committed an act of foul play contrary to Law 10.4(a) by striking
an opponent with his arm.

The Chairman reminded all parties the EPCR Disciplinary Rules found in the
Participation Agreement of the Champions Cup 2015/2016 (“Disciplinary Rules” and
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“DR” in the singular) would apply. The Chairman outlined the procedure to be followed to
determine the matter. The Player and all present agreed to proceeding on that basis.

The Chairman established what evidence was placed before him prior to the hearing and
enquired as to whether all present had received the same in good time. The Chairman
then enquired as to whether any additional evidence was to be presented before him.
The evidence for consideration was as follows:
•

The red card report of referee, Jerome Garces.

•

The TMO report of Eric Gauzims.

•

Assistant referee report of Adrien Descottes.

•

Assistant referee report of Sebastien Cloute.

•

Emailed statement of Sean O’Brien, Leinster No.6 (the alleged victim of the
strike).

•

Statement of Gareth Farrell, lead physiotherapist of Northampton Rugby.

•

Statement of Dr Jim O’Donovan, Leinster team doctor.

•

Response to the standing directions prepared by Mr Smith on behalf of the
Player.

•

Match footage.

The Chairman invited the Player and the Disciplinary Officer to confirm whether or not
they had any preliminary issues that they wished to raise. Both confirmed there were
none.

The Chairman noted the terms of the Player’s response to the standing directions found
at Appendix 3 of the Disciplinary Rules.

The Player had confirmed that he was the player who had been shown the red card.

He accepted that the referee’s report was accurate. His case was that the striking had
occurred as a result from a genuine (lawful) attempt at contact that inadvertently resulted
in foul play.
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The Player accepted that the resulting conduct, whilst not intended, did warrant a red
card in that the resulting conduct was with the opposing player’s head.

The Chairman asked the Player to confirm that his responses to the standing directions
remained accurate. He confirmed that they did.

The Chairman therefore confirmed that the function of the hearing was to consider the
evidence surrounding the case, hear submissions from the Disciplinary Officer and from
the Player and to determine what sanction (if any) should be imposed pursuant to the
Rules.

The evidence presented by the Disciplinary Officer was as follows:
Referee’s report

The referee’s report noted that in the second half, after the elapse of 57 minutes, 53
seconds the Player had been sent off from the field for a “swinging arm by 16
Northampton straight to the head with force on 6 Leinster”. The referee confirmed that
he had been within 5 metres of the incident.

He added that a HIA (head injury assessment) protocol for 6 Leinster had occurred after
the incident and the Player did not return to the field.

Match Footage

The match footage produced by the Disciplinary Officer showed the incident from
numerous angles. It was the broadcast footage with no additional angles of the incident
other than those which were in the public domain.

The footage showed that after the elapse of around 57 minutes when the score was
Northampton 10 – Leinster 20, Sean O’Brien (Leinster No. 6) was in possession of the
ball and was tackled around the legs by a Northampton player. He struggled to remain
on his feet and continued to shuffle in a backwards motion in an effort to advance further
upfield in the direction of the Northampton try line. As he makes progress, Northampton
16 (the Player) can be seen approaching from behind him and as the Player reaches
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O’Brien, he appears to plant his weight on his left foot, bending the left knee and raises
his right arm so that it is almost parallel with his (the Player’s) shoulder. He swings it in
the direction of the advancing O’Brien. As the arm swings towards O’Brien, O’Brien
begins to fall backwards so that his height drops. The swinging arm of the Player
impacts around the neck area and right jaw area of O’Brien. O’Brien continues to fall to
the ground. He then appears to be dazed and raises himself upon his right hand
whereupon he is quickly approached by the Leinster medical team. He lowers himself
back to the ground where a further period of examination takes place before he is
removed from the field of play and does not rejoin the Match.

Mr McTiernan invited the Disciplinary Officer to point out the salient aspects of the
footage. He indicated that in light of the clear footage, he did not regard this as
necessary as the video evidence spoke for itself.

TMO statement

Eric Gauzins stated that he had not seen the incident live and that the referee had took
the lead and dealt with the incident.

AR 1 statement

Adrien Descottes stated that he had not observed the incident.

AR2 statement

Sebastien Cloute confirmed that he had not seen the incident.

Mr Shaun O’Brien (Leinster no.6)

Mr O’Brien had provided a statement which stated as follows:

“In the second half I received a short pass from Ross Byrne and as the defence was
coming up quickly I tried to spin out of a tackle by one of the onrushing Northampton
defenders who I now know was Tom Wood. He managed to hang on to my legs and as I
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was going down I had my back to the opposition. At this point I felt a heavy blow to the
back of my head/neck area. When the breakdown cleared I had some blurred vision and
as I was starting to get up our medical team came on and laid me back down.
Subsequently I was taken from the pitch to complete a HIA. Despite feeling fine within a
few minutes I failed my HIA and therefore was unable to return to the pitch. I had some
neck stiffness over the next couple of days but no issues apart from that.

I haven’t had any contact from the Northampton player since the event.”

Statement of Gareth Farrell, lead physiotherapist for Leinster

This confirmed that when he assessed Mr O’Brien on the field he was fully alert and
orientated to time and place and answered the Maddocks questions fully and correctly

He stated that O’Brien reported having blurred vision on field.

He went on to say that O’Brien had failed the HRA1 assessment and was permanently
being removed. He had not, however, been diagnosed with a concussion.

O’Brien was having some symptoms as a result of the straining mechanism to the neck.
He has been treated with soft tissue and joint mobilisation techniques to help regain his
range of movement and settle his symptoms. He was to be managed and monitored
closely through training as a result of the injury.

Statement of Dr O’Donovan

He stated that when he examined O’Brien on the pitch he was fully alert, had no
amnesia and no loss of consciousness. He answered the on field Maddocks questions
normally. He confirmed that O’Brien had walked off the field steadily. He had not passed
the HIA1 based on a reduction in his immediate memory recall test being slightly off his
baseline. He stated that he had some blurred vision but this dissipated in the next ten
minutes. He went on to say that O’Brien had not been diagnosed with a concussion but
was having some residual pain for which he is being treated with non-steroidal anti-
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inflammatories and manual soft tissue therapy. He is known to have a C3/4 and C4/5
paracentral protrusions and this may have been aggravated.

This concluded the evidence presented by the Disciplinary Officer

Player’s Case

The Chairman therefore invited Mr Smith to call the Player to give evidence.

Mr Smith asked the Player firstly with regard to his playing background before discussing
the incident in detail.

The Player explained that he was now 30 years of age and had played for Northampton
Saints around 225 times and had earned 79 caps for the English national team. He
described how he had been England team captain for the last 12 months and regarded it
as a great honour and privilege. It had been particularly enjoyable due to the successful
period which the English national team had enjoyed over that time, but nevertheless, it
had been hard work and not easy. He explained the role was not a burden, but that in
his role as captain, he had to prepare for games like he had never done in the past. He
had learnt in the last 12 months what was required to be successful at that level.

He explained that this game against Leinster had been his first appearance for his club
side after the November 2016 internationals. He explained how Northampton Saints had
been his one and only professional club. He explained that he had not played a great
deal in the previous season due to injury and felt that he owed Northampton a good
performance. He felt the responsibility to perform well for Northampton and was acutely
aware that Northampton Saints pay his wages.

He explained that he had not been selected to start in this particular match, but had
been a replacement so that when he had the opportunity to come onto the field, he was
very keen to make an impression. He said that he could not wait to get on and make a
positive impact. He was conscious that he felt he had “not given the club enough of
himself over the last year”.
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He explained that within about 5 or 6 minutes into the appearance, he observed O’Brien
having been tackled and that as O’Brien remained on his feet and the Player
approached him, he felt that this was a good opportunity to make the impression that he
wanted. This was particularly so because Leinster had been superior in the scrum during
the Match and he was very keen to do something to lift the team. He explained that as
he and O’Brien approached each other, he wanted to execute a lawful tackle, but
wanted to be dominant in that tackle.

He described that the tackle that he had intended to execute is known as a “hit and
stick”. He explained how Tom Wood, his teammate, had made a low tackle and he saw
his target as the upper body of O’Brien. The hit-and-stick tackle would be the initial
impact of his right arm on the upper body of O’Brien whilst at the same time wrapping his
hand around and grasping O’Brien. He described how he had hit him on his (the
Player’s) lower bicep and upper forearm area. He explained that he would have wrapped
him with his right arm and his weight would have taken him to ground and he would have
landed on top of him.

He was asked by Mr Smith what had gone wrong.

He explained by reference to the footage that as he had committed to the hit-and-stick
tackle, O’Brien had begun to fall. He was asked whether he was aware of O’Brien going
down as he was attempting to tackle him, but he said that he was not. It was pointed out
how from a still photograph that as he planted his weight on his left foot and committed
to the tackle swinging his arm, his head went to the left-hand side of O’Brien and his
eyes had been closed anticipating the impact. He said that he had not seen anything. He
made it quite clear that his intention, however, was not to strike, but to swing the arm
into contact and effect a legitimate tackle.

The video evidence was played at length and Mr Smith took the Player through it stage
by stage. It showed how as he approached O’Brien, he extended his left arm. He then
started to move his right arm. His intention had been principally to complete a tackle, but
that if his actions with the right arm dislodged the ball, then that would have been a
bonus. His focus, however, had been to make a strong tackle.
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He was asked what part of O’Brien he had intended to target. He described that it would
have been at the height where the ball was carried. He pointed out how his weight had
shifted. He pointed out how O’Brien sank at the critical moment when his (the Player’s)
right arm was already in motion. He explained that immediately after the tackle, he was
not clear where his arm had impacted. He said that he had been expecting to feel a lot of
weight in the tackle himself because O’Brien was a “big lad”.

Because he had been unaware that his arm had struck O’Brien’s neck and head area,
his immediate reaction after the impact when he and O’Brien had fallen to the floor was
to go for the ball. He did secure the ball and passed it back to his own side, but at this
point, the referee had blown the whistle.

Mr Smith then produced a still photograph where the Player’s right hand could be seen
with an open palm at the point of impact which evidenced, he submitted, that there was
clearly no intention to strike with a fist and therefore it lent credibility to the Player’s
explanation of his intention to execute a lawful tackle by grasping O’Brien.

The Player explained that when play had been stopped and the exact circumstances of
the incident were being considered by the referee, he knew that he was “in trouble”
because he was aware of the recent referee directives with regard to penalising harshly
any tackles or strikes to the head area. He said he was expecting the red card.

He was asked by Mr Smith whether he felt he had done anything classically wrong. He
denied this. He said that simply the tackle had gone wrong.

He was asked how he felt about what had occurred. He said that he was embarrassed
and that he knew that he carried a great deal of “baggage” with regard to his previous
record and that there was a degree of expectation for him to commit misdemeanours,
but this incident was simply a legitimate rugby action which had gone wrong and not a
deliberate act of foul play.

The impact upon his own team as a consequence of what had occurred was that this
ended any real prospect of his team winning the Match as it was already losing by 10
points.
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Mr Smith then indicated that he wanted to produce a screenshot of a text message
which had come from the Player’s mobile telephone which evidenced a text message
the Player had sent to Mr Stuart Lancaster, the Leinster head coach (and formerly
England team national coach) in which the Player had asked that his apology be passed
to Sean O’Brien. The response, apparently from Mr Lancaster, was that he would pass
the message on. So far as the Player had been aware, he had offered an apology to Mr
O’Brien shortly after the Match, but had not had the opportunity of seeing him personally
after the Match had concluded and could not therefore understand why Mr O’Brien had
indicated there had been no contact from him. The telephone was shown to the
Committee.

Under questioning from the Chairman, the Player was asked whether he considered it
was reasonably foreseeable that O’Brien would have fallen at the critical moment
because he was attempting to move backwards up field whilst being held by the legs by
the Player’s teammate. The Player did not directly answer but stated that his decision to
attempt his tackle was a split-second reaction and his options were either to perform the
tackle (as he had tried) or to leave O’Brien and wait until he had been brought to ground
by Mr Wood.

The Player was asked whether he accepted that there must have been a genuine
attempt to grasp O’Brien as part of his contact with him in order for his tackle to have
been legal. He accepted this.

The Player was asked about the relative heights of him and O’Brien. The Player stated
he was 6 feet 1 inch and O’Brien, it was believed, around 6 feet 3 inches.

This concluded the evidence.

Having heard the evidence regarding the matter, the Chairman explained that the
Committee would now undertake the sanctioning assessment by reference to DR 7.8.32
which is a list of criteria relevant to “on field” factors to determine the entry point for the
sanctions provided by Appendix 1 to World Rugby Regulation 17.
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Once the question of entry point had been determined, the Committee would then need
to consider under DR 7.8.34 the existence of any “off field” aggravating factors to decide
whether to increase the sanction from the entry point. Once that had been done, the
Committee would consider under DR 7.8.35 the existence of any off-field mitigating
factors to decide whether to reduce the sanction.

The Chairman therefore invited Mr McTiernan to put forward his submissions in relation
to entry point.

Disciplinary Officer’s submissions to sanction

As to entry point, Mr McTiernan indicated that the question of whether the Player’s
actions had been intentional or reckless was entirely a matter for the panel to determine.

He also indicated that it was a matter for the panel to determine the gravity of the
offence. He pointed out that the point of contact between the Player and O’Brien had
been at O’Brien’s head.

This was not a case where provocation, retaliation and self-defence was applicable. He
confirmed that there had been an effect on the victim player because he had been
removed from the Match; however, he was back training and there had been no
significant injury and had not been concussed.

As to the Player’s actions in the Match, this had been to the Player’s own team’s
detriment as he had been ordered from the field of play and could not return.

The victim had been vulnerable because he would not have seen the Player’s swinging
arm and that the head was a vulnerable part of the body.

There were no other relevant factors which the disciplinary officer considered particularly
important in terms of entry point.
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Turning to aggravating features, Mr McTiernan pointed out that the Player could be
regarded as somebody with a status as an offender against the Laws of the Game. Mr
McTiernan also indicated that whilst there was no World Rugby memorandum for
offences of striking an opponent under Law 10.4(e), the memoranda for dangerous
tackles under Laws 10.4 (e) and (g) which emphasise the prevalence and inherent
danger of dangerous and high tackles that might allow a judicial committee to increase
the sanction as they were concerned with protecting players’ heads from the impact of
foul play.

As to mitigating factors, the Disciplinary Officer acknowledged that he was happy to
construe the text message sent by the Player to Mr Lancaster as an apology to Mr
O’Brien for what had occurred and that he accepted the Player had conducted himself
quite appropriately at the hearing.

Player’s Submissions as to Sanction

Mr Smith made general submissions as to the likely factual findings in relation to the
incident. The Player’s case was that he had been attempting to perform a perfectly
legitimate tackle, which unfortunately, had gone wrong and which the Player accepted
he was responsible to answer for. He invited the panel to conclude that the Player had
given a frank account and that the strike had been borne out of the dynamics of the
incident. He said there had been no intention to commit foul play and certainly no
intention to injure. There was an error made by the Player, but it was without any malice
or intent.

Mr Smith indicated that the Player had been entitled to make an upper body two-man
tackle and Mr Smith accepted that in so doing, whilst the Player might have realised that
O’Brien might have gone down as a consequence of the tackle, but in a fast-moving
dynamic situation, the whole incident lasted probably less than 1.5 seconds.

He summarised these comments, he said, so that the panel should hopefully conclude
that when one considers a range of culpability, this would be at the lower end of the
scale.
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He then addressed the Committee in relation to an entry point and acknowledged that
what the Disciplinary Officer had indicted was not controversial.

He would say that the offending had been reckless rather than intentional. As to the
gravity of the Player’s actions in relation to the offending, this, he believed, was
subsumed within the assessments of recklessness. As to the nature of the actions and
the manner in which the offence was committed, the Player had struck O’Brien with his
arm rather than a clenched fist. He agreed with the Disciplinary Officer that there was no
provocation, retaliation or self-defence. It was to be acknowledged that O’Brien had
been removed from the Match and therefore there was an effect of the Player’s actions
upon the victim; however, the only effect of the Player’s actions to the Match was that
the Player’s himself had been prone to be removed from the field of play, causing his
own team a disadvantage.

Mr Smith submitted that there was no premeditation and that whilst the conduct had
been completed, there were no other features of the Player’s conduct in relation to the
offending which was of relevance.

Mr Smith acknowledged that the Committee were entitled to conclude that this case
could encroach into mid range, but did not take him any higher than that.

As to aggravating factors, Mr Smith acknowledged that the Player did not have a good
record; however, he produced two letters from Mr Eddie Jones, England national team
coach, and Mr Jim Mallinder, Northampton Saints’ head coach which spoke on the
Player’s general good character, but also made comments about this particular incident
which were opinion and which the Committee would not take into account when deciding
upon the facts of the incident and they affected the entry point.

As to the relevance of the World Rugby memoranda mentioned by the Disciplinary
Officer, he acknowledged that there were memoranda relating to dangerous and high
tackles which emphasised the obvious need to protect players’ heads, however, Mr
Smith made the point that the act of foul play which the Player was subject to was a
strike and not a dangerous tackle and that there were no memoranda for striking
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opponents. Accordingly the need for a deterrent to combat a pattern of offending in the
Game did not arise in this case.

As to mitigating factors, Mr Smith invited the panel to accept that the Player’s
acknowledgement of culpability had been made as early as possible. He cautioned the
panel not to doubly penalise the Player by increasing the sanction as a consequence of
an aggravating factor for having a poor disciplinary record and at the same time reduce
mitigation available to him as a consequence of his record. That, he said, would
constitute double accounting. He invited the panel to note that one of the prescribed
mitigating factors under DR 7.8.35 was the Player’s “disciplinary record and/or good
character”. Mr Smith pointed out that these two matters were in the conjunctive and that
provided a player had good character, that would be sufficient to “tick that box”.

He relied upon the Player’s good conduct at the hearing and also that the Player had
indeed demonstrated remorse to the victim by means of a message sent to Mr O’Brien’s
head coach.
Decision as to Sanction

The Committee considered that there was a key question within each of the three stages
stage of the sanctioning process which had to be determined before reaching its
decision. These were as follows:

Issue 1 relating to entry point:

(i) To establish the state of mind of the Player and in particular:
a. Had the Player intended to strike O’Brien with his arm to the head.
b. If not, whether the Player had intended to strike O’Brien but had no
intention to strike him to the head.
c. Whether the Player had not had any intention to strike O’Brien but, rather,
had been reckless in his actions which had resulted in the strike.
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Once that issue had been determined that could then be applied to the entry
point criteria and would likely be an important issue in deciding the outcome of
entry point.

Issue 2 relating to aggravating factors:

(ii) The Committee would need to consider whether the World Rugby dangerous
tackle memoranda which were incorporated into the Rules as evidencing a
pattern of foul play and a need for a deterrent should be applied to this particular
case where the Player was facing an allegation of a strike to the head/neck of
another player.

Issue 3 relating to mitigating factors:

(iii) The question of the interaction between increasing the sanction as a
consequence of a player’s poor record as an aggravating factor and whether
failing to afford mitigation for that reason might be “double accounting”.

The Committee’s determinations in relation to Issue 1 and entry point generally:

(a)-(b) The Committee were unanimous in rejecting the Player’s evidence that his
actions when he approached were intended to effect a hit-and-stick tackle as he
had described. The manner and speed with which his arm swung towards
O’Brien indicated that the intention was to strike O’Brien rather than to grasp him
as part of the movement. The Committee was satisfied, however, that O’Brien
had dropped considerably in height at a point when the Player had committed to
the swinging arm and that that being so, there was no intention on the part of the
Player to strike O’Brien in the head or neck area. Indeed, if he had intended to
strike O’Brien in the head or neck area he would have aimed higher and, there
was every possibility he would have missed him completely. Applying those
factors to the entry point criteria, the Disciplinary Committee concluded that the
Player’s action to strike to the arm or upper body of O’Brien had been intentional.

(c)The Player’s actions were moderately grave.
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(d)Whilst it was acknowledged that the Player had not struck O’Brien with a
clenched fist, his bicep and forearm swung in a powerful manner.

(e), (f) & (g) This was not a case which involved provocation, retaliation or self-defence.

(h)

There was a significant effect of the Player’s actions on the victim because he
had to be removed from the Match albeit he had fortunately not suffered any
significant injury and had not suffered any concussion.

(i)

Save for what is referred to in (h) above, the only effect of the Player’s actions on
the Match was that his team were disadvantaged by being reduced to 14 men on
the field.

(j)

The Committee concluded that Mr O’Brien was vulnerable. The strike had
occurred to his head, from behind and he had no ability to defend himself.

(k)

The Committee was satisfied to say that there had been no premeditation in the
offending .The Player had obviously participated in it.

l)

The Player’s actions were completed rather than attempted.

(m)

There were no other relevant features of the Player’s conduct in relation to or in
connection with the offending.

Taking all these matters into account, in particular that whilst the Player had intended to
strike O’Brien, but had not intended to target O’Brien’s head area and that there had
been no significant injury to O’Brien, the Committee was satisfied that the appropriate
entry point was mid range, rather than top end. Had there been any intention to target
the head or had there been any injury of note, the Committee would have concluded this
merited a top end entry point.
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In accordance with World Rugby’s table of sanctions found in Appendix 1 to World
Rugby Regulation 17, this means a starting point suspension of 5 weeks.
Aggravating Factors

The Committee then turned its attention to the existence of any off-field aggravating
factors in accordance with DR 7.8.34.

The Committee concluded that the Player had a status as an offender against the Laws
of the Game having a disciplinary record for particularly unpleasant incidents on the field
which included biting, head butting, contact with the eye area, verbal abuse of a referee
and striking.

Issue 2

The Committee considered Issue 2, i.e. whether there was a further aggravating factor
present by means of a need to impose an additional sanction to deter an emerging
pattern of offending in the game having regard to the memorandum for dangerous
tackles under Law 10.4(e). The Committee noted that the mischief which the
memoranda was partly concerned to address was the protection of the head area from
dangerous tackles. It also noted that the Player had indicated that he was attempting a
tackle in this instance. The Committee also considered that in this case the red card may
well have been issued for dangerous tackle instead of a strike. Nevertheless, the
Committee were not convinced that it was appropriate to regard the memoranda for
dangerous tackles as an aggravating factor in circumstances where the player had been
accused of, and had accepted, that he had been guilty of a strike under Law10.4(a).

Even though the distinction between a strike to the head and a dangerous or high tackle
may seem somewhat technical or artificial, the Committee recognised that World Rugby
regularly reviews and updates the different levels of sanction for different types of foul
play and had World Rugby intended that the memoranda be applied equally to strikes to
the head it could have said so. It had not and it was not regarded as within the remit of
this Committee to apply the effect of memoranda to different categories of foul play
based on the consequences of an act of foul play rather than ‘the need to deter a pattern
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of offending in the game where no pattern of offending for 10.4(a) strikes has been
identified.

Taking these factors into consideration, the Committee concluded that an additional
sanction of two weeks’ suspension would be imposed upon the Player as a
consequence of his record.
Mitigating factors

Turning to mitigating factors, the Committee concluded that the Player was entitled to
some mitigation. He had not sought to challenge that he had been guilty of foul play or
that the foul play concerned merited a red card. That was to his credit. However, the
Player had advanced his case on the basis that he had not intended to strike O’Brien,
but instead had been attempting to commit a legitimate tackle which had gone wrong.
The Committee had rejected this submission and to that extent, the Player had not made
an entirely full and frank admission.
Issue 3

As to issue 3, the Committee acknowledged that Mr Smith’s point seemed on its face
logical. If a Player has an additional period of suspension imposed due to his status as
an offender against the laws of the game it might be double accounting to refuse him
maximum credit for his record where he had demonstrated good character off the field
and “ticked the other mitigation factor boxes”.

However, many players appear before disciplinary committees with a history of some
previous foul play and it is commonplace that they do not receive a maximum mitigation
reduction as a result. If, as in this case, the particular player has a “status” and a period
of suspension is added due to this aggravating factor, it would be conceivable, applying
Mr Smith’s logic, that if this player’s record was ignored, his suspension might be
reduced leaving him with an identical length of suspension to the player who has no
such status.
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Accordingly the Committee was satisfied that where a Player has a status as an offender
against the laws of the Game it is still permissible, when exercising its discretion, to have
regard to this fact when considering the extent of any reduction of suspension for
mitigation.

In the case of the Player, his on field record was taken into account as were the glowing
written testimonies from his coaches that he had demonstrated good character off the
field. The Committee was also satisfied that he had attempted to make an apology very
shortly after the incident to Mr O’Brien.

The Committee had reminded itself before determining this that in accordance with the
Rules, one starts at 0% mitigation and works up to a maximum of 50%.

Taking all those factors into account, the Committee concluded that the Player was
entitled to mitigation of 30% off the entry point.

In this case a 30% reduction from the entry point of 5 weeks equates to 1.5 weeks.

The resultant sanction was therefore 5.5 weeks. However DR 7.8.38 provides that if the
period of suspension to be imposed would ordinarily amount to a fraction of a week, the
period of suspension must be rounded up to the next whole number of weeks. This
means that the final sanction was one of 6 weeks.

The Player had provided his club playing calendar for that period which meant that the
Player would be suspended from the game of Rugby Union up to and including Sunday,
22nd January 2017. He is free to play on Monday, 23rd January 2017.

Appeal

The parties were reminded of their right to appeal against the decision in accordance
with the Rules.

20 December 2016
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Simon Thomas
Chairman

20

