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Match Bristol Bears Vs Zebre Rugby 
Club’s Country Italy Competition  
Date of match 16 November 2019 Match venue Ashton Gate, Bristol 
Rules to apply EPCR Disciplinary Rules 2019/20 

   
PARTICULARS OF OFFENCE 

 
Player’s surname Tauyavuca   
Forename(s) Apisai Plea Admitted ☐  Not Admitted ☒ 
Club name Zebre Rugby 
SELECT:    Red card ☐    Citing ☒    Other (specify) ☐ 
Offence Kicking an opponent contrary to Law 9.12 of the Laws of Rugby Union 
Summary of Sanction Suspension of 5 weeks 

  
HEARING DETAILS 

 
Hearing date 20 November 2019 Hearing venue Bird and Bird LLP, London 
Chairman/JO Simon Thomas (Wales) Panel member 1 Donal Courtney (Ireland) 
Panel member 2 Mitchell Read (England) Disciplinary Officer Liam McTiernan 
Appearance Player Yes ☒            No ☐    Appearance Club Yes ☒            No ☐    

 
Player’s Representative(s):          Other attendees: 

Andrea De Rossi – Zebre Rugby Team Manager 
Michael Bradley – Head Coach, Zebre Rugby 

Maria Gyolcsos, Regulations and Governance Executive, 
EPCR 

 
List of documents/materials provided to player in advance of hearing: 

1. Notice of hearing 
2. Citing Commissioner’s Report 
3. Match footage 
4. Referee’s statement 
5. Statement from Andy Uren (Bristol Bears No.21) 
6. Medical report on Andy Uren 
7. Player’s written statement 
8. Zebre Rugby fixture list 
9. Previous disciplinary decisions of Flannery (Appeal case - ERC 2010) and Daniel Leo (ERC 2013) 

 

 
INTRODUCTION AND SUMMARY OF ESSENTIAL ELEMENTS OF CITING AND EVIDENCE 

 
Introduction 
 
The hearing was convened by Mr Mike Hamlin, the EPCR Independent Judicial Panel Chairman, pursuant to the 
Disciplinary Rules of the EPCR Champions Cup and Challenge Cup 2019/2020 tournament (“the Rules”) following a citing 
report lodged against Apisai Tauyavuca of Zebre Rugby Club (“the Player”) arising out of an alleged act of foul play in the 
match played between Bristol Bears – V – Zebre Rugby Club at Ashton Gate Stadium, Bristol, on 16th November 2019. 
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The Player had been cited by the independent Citing Commissioner, Ciaran Scally of Ireland, for kicking an opponent 
contrary to Law 9.12 of the Laws of Rugby Union. 
 
 
The Citing Report 
 
The incident was alleged to have occurred in the 40th minute of the second half of the match and had come to the attention 
of the Citing Commissioner following a post-match referral from the Team Manager of Bristol Bears. 
 
The narrative of the citing report stated, inter alia, 
 
“..that whilst being tackled, Zebre seven starts moving towards B 21, from B 21s left side. Just after B21 touches the ball 
down to score the try, Z7 extend his right leg towards B 21 and his right lower right leg/shin makes contact with B21’s 
head. At the time of contact, the ball appears to be at least 1 foot away from where from where Z7 makes contact with the 
head of B21. Immediately following the incident, B21 lies prone on the ground for approximately five seconds before 
attempting to stand up. B 21 then receives medical treatment on the pitch; however the final whistle sounds immediately 
after the conversion is taken and the game is over” 
 
The Citing Commissioner’s report concluded that the actions of the player were dangerous and posed a significant risk of 
serious injury to Bristol 21 and that his conduct merited a red card. 
 
The Hearing 
 
The Player and his representatives appeared via video link from Italy. The panel, Mr McTiernan and Ms Gyolcsos were at 
the offices of Bird and Bird LLP, London. 
 
At the outset of the hearing, the Chairman outlined the procedure to be followed and explained that the hearing was 
governed by the Rules. It was further explained that the Player would be asked to confirm whether he admitted or denied 
the alleged act of foul play as set out in the Citing Complaint, and if so, whether he accepted the foul play warranted a red 
card. If these were admitted, the panel would consider the evidence presented by the Disciplinary Officer and from the 
Player, and following submissions from them it would determine what sanction (if any) ought to be imposed following the 
three-stage process set out under Rules 7.8.32 to 7.8.36. 
 
The Chairman also explained that in the event the Player denied committing an act of foul play, or accepted that he had 
committed an act of foul play, but that it had not warranted a red card, then the burden was on the Disciplinary Officer 
(pursuant to Rule 7.8.11) to satisfy the panel that the citing complaint ought to be upheld. If the Disciplinary Officer failed 
to discharge this burden, then that would be the end to the hearing with no finding against the Player as to liability or 
sanction. If, on the other hand, the panel upheld the citing, then it would proceed to determine sanction in accordance with 
the provisions referred to above. 
 
The Evidence Supporting the Complaint 
 
The Match Footage 
 
The footage had been produced to the Disciplinary Officer by Bristol Bears. It was from four camera angles, was of good 
quality and is described in more detail later in this judgment. 
 
Alleged Victim Player’s Evidence 
 
B21 (Andy Uren of Bristol Bears) had provided a written statement which read as follows 
 
“I was reaching for the try line to score a try with my arm stretched out and Zebre’s open-side flanker decided to try and 
stop me from scoring by using his boot. He ended up kicking me in the face. I have failed the HIA test and have suffered 
from a headache and memory loss since the incident. “ 
 
 
Match Officials’ Evidence 
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The Referee’s report stated that neither he, nor the other match officials had observed the incident. 
 
Medical evidence 
 
An email had been received from David Howells, a member of the medical team of Bristol Bears 
 
His email confirmed that as a result of the incident, Andy Uren had been diagnosed as suffering concussion. He was 
dazed and disorientated on the field. He was removed at the end of the match for an HIA, which he failed. He presented 
with a loss of short and long-term memory alongside other symptoms and that Andy Uren would need to be symptom-free 
in order to be available for the next match. 
 
Player’s response to standing directions 
 
The Player had not fully complied with his obligations under Appendix 6 of the Rules. 
 
Appendix 6 requires players facing disciplinary hearings to send to the Chairman and the Disciplinary Officer prior to the 
hearing various information including whether they intend to raise preliminary issues, whether they accept the referee’s 
report on the issuing of a red card, or accept the alleged conduct in the citing complaint (whichever relevant), whether 
they will argue their conduct did not constitute a red card, and if so, provide an outline of their reasons. 
 
In this case, the Player had provided a written statement dated 19th November 2019 which contained the following: 
 
“In the last play of the game against Bristol Bears, the Bristol player was reaching to score a try. As he reached to score 
the try, I tried to prevent this with my foot. Unfortunately, I struck him accidentally in the head with my shin. This was 
completely unintentional. I was concerned after the incident and I went to Andy immediately to see if he was okay.” 
 
The Plea 
 
The Chairman put the allegation in the citing complaint to the player. He denied the allegation. 
 
The Player clarified his position by explaining that whilst he admitted kicking the opposing player to the head with his shin, 
this had been purely accidental and had arisen out of a legitimate attempt by him to block the try line with his foot to 
prevent the opposing player from scoring a try. He said that he had not acted recklessly or intentionally in kicking Andy 
Uren. 
 
Evidence Supporting the Citing Complaint 
 
The Panel considered the match footage. 
 
This depicted a maul having formed approximately 15 metres in-field and 2 metres out from the Zebre try-line. Bristol 
Bears are in possession of the ball 
 
B21 receives the ball at the back of the maul and makes for the line on the near (blind) side, attempting to dummy and 
side-step past a Zebre player defending close to the maul. 
 
Despite his attempts, B21 is tackled around the waist and falls to the ground, approximately one metre short of the try-
line. Whilst virtually with his back on the ground, he reaches to try and to place the ball on the try-line to score but is 
short of the line. In the same movement he then rotates his body to turn onto his front and again reaches for the line. As 
he does so, contact with his head and the Player’s shin occurs. 
 
When considering the Player’s actions throughout this passage of play, at the start of the footage he is at the back of the 
maul closest to his try-line and bound to at least one Bristol player. As B21 is tackled, the Player pauses and watches 
momentarily but then moves from behind the maul towards B21. As B21 reaches for the try-line on the second occasion, 
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the Player moves his right leg and foot, seemingly in an attempt to prevent the try. In so doing, his right shin makes 
direct contact with the head of B 21. 
 
One of the camera angles appears to show that the Player had an unobstructed view of B21 as B21 reaches for the try-
line and before the Player made any attempt to use his foot to prevent a try. 
 
Other Evidence 
 
The other evidence, namely the match official evidence, the statement from Andy Uren and the medical report (as set out 
above) was read by the Chairman. 
 
That concluded the evidence presented on behalf of the Disciplinary Officer. 
 
Player’s Evidence. 
 
The Player said that incident occurred in the last play of the match. He had seen the opposing player attempting to score 
a try and that he had acted instinctively to try and stop the ball with his foot. Unfortunately, his shin struck the opposing 
player. He said he went straight to him and apologised. 
 
He then described in more detail what he had attempted to do. He said that the opposing player had been tackled short 
of the line and that he therefore had tried to put his foot under the ball. 
 
He said that the decision to attempt this was made without premeditation and had been made “there and then.“ 
 
The Panel then asked that the video be played frame by frame and asked the player to describe exactly his actions and 
thought process. 
 
The Player described how he saw the opposing player going forward with the ball. He said that he had his “eyes on the 
ball” the whole time. He denied that he was attempting to kick the ball out of the hand of the opponent. He felt that if he 
blocked the line by putting his foot under the ball this would require a second movement by the opposing player. 
 
He repeated that his intention was therefore to defend the line rather than to kick the ball. 
 
The Chairman asked the Player whether he was aware at the time, or ought to have been aware, that in placing his foot 
at the ball, when the opposing player had been tackled to the ground and was moving towards the try line, that there was 
a risk that B21 could have been struck by his shin or boot. The Player denied this and said that he had not anticipated the 
opposing player’s momentum carrying him forward in the way that it had. He said that he believed the other player would 
have tried to stretch his arm out over the line. 
 
The Chairman emphasised to the Player and his representatives that the essence of the decision on liability was likely to 
be determined on whether the Player’s conduct was merely accidental or whether there had been a foreseeable risk of 
striking an opponent with his leg or foot. Their attention was drawn to the relevant paragraphs in the judgment of Jerry 
Flannery (ERC Appeal decision) in which the concepts of accident and recklessness are discussed in the context of kicking 
an opponent. 
 
The Player requested time to consider these cases in private and so the hearing was adjourned until they were ready to 
proceed. 
 
Following an adjournment for the Player to confer with his representatives, he maintained his position that his conduct, 
and the contact between his shin and the opposing players head, had been accidental, and nothing more. 
 
The Chairman therefore invited closing submissions on liability from both the Disciplinary Officer and from the Player. 
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SUBMISSIONS AS TO WHETHER TO UPHOLD THE COMPLAINT AND DECISION ON LIABILITY 

 
Submissions as to whether to uphold the citing complaint 
 
The Disciplinary Officer submitted that the facts of the case in terms of the mechanics of the kick to Andy Uren were 
largely agreed and the sole issue turned on whether the Player either realised or ought to have been aware that by 
attempting to prevent the try with his foot there was a foreseeable risk of kicking the opponent. 
 
The Player’s representative did not wish to expand on what had been said before as they believed they had made their 
position on the matter sufficiently clear in evidence. 
 
Decision as to whether to uphold the Citing Complaint 
 
The Panel retired in private to deliberate and to consider whether they ought to uphold the Citing Complaint reminding 
themselves that pursuant to the Rules the burden was on the Disciplinary Officer to demonstrate this and further, that the 
standard of proof was to be considered on the balance of probabilities. 
 
The Panel considered the match footage in real time and from various angles and carefully took into account all the 
evidence it had seen and heard. 
 
The Panel found as facts the following: 
 
The Panel was satisfied on the balance of probabilities that the Player had ample opportunity to evaluate and assess the 
movement of his B21’s body before deciding to outstretch his leg and foot in an attempt to prevent to the try. 
 
At the time that he did so, the opposing player had already been tackled to the ground and his head and torso were moving 
in a direction towards the touchline and towards where the Player was attempting to outstretch his foot. The Panel was 
comfortably satisfied that the Player either knew, or reasonably ought to have known, that there was a foreseeable risk 
that he could have kicked the opposing player whilst attempting to defend the line with his foot. 
 
In order to reach the ball with his foot (or the try-line where he anticipated the ball would be placed), the Player was almost 
bound to put his foot and leg very close to the opposing player. B21 had been tackled to the ground and was stretching 
for the line, therefore his head would be close to the ground and there was a risk it would be dangerously close to the 
Player’s foot or shin. 
 
Additionally, the Panel found that the Player’s view of B21 was unobstructed in the moments leading up to the strike.  
 
The first three of the following stills of the footage demonstrate the positioning of the Player and B21 before the Player 
extended his leg and at the point of impact. 
 
Still 1 
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Still 2 

 
 
 
Still 3 

 
 
 
Still 4 and 5 below (reverse angles at point of impact) 
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The Panel was satisfied on the balance of probabilities that the act of foul play had occurred and therefore it would uphold 
the citing complaint. 
 
The hearing was re-convened and the Panel announced its decision on liability. 
 

 
SUBMISSIONS AS TO SANCTION 

 
The Chairman therefore invited submissions from the Disciplinary Officer in respect of sanction 
 
The Disciplinary Officer confirmed that as the act of foul play had resulted in contact between to the opponent’s head, this 
meant that the panel had to impose at least a mid-range sanction in accordance with the sanction table to be found at 
Appendix 3 of the Rules. 
 
In addressing the entry point checklist at all 7.8.32, the Disciplinary Officer made the following submissions: 
 

(a)    And (b) the Player’s actions should be regarded as reckless. 
       (c)    The Player’s actions could be regarded with a degree of gravity as a consequence of the concussion caused by  
                the Player’s actions upon the victim 
 
       (d)   There was no effect upon the match such as player reaction and the foul play had occurred at the end of the 
               match. 
 
       (e), (f) and (g) This was not a case involving provocation, retaliation or self-defence. 
 
       (h)   The victim player had been significantly affected by the incident with memory loss and uncertain fitness for the  
               forthcoming match. 
 
        (i)     The victim player was vulnerable. 
 
        (j)     There had been no premeditation. 
 
        (k)    The contact had been completed 
 
        (l)     There were no other relevant features of the Player’s conduct in connection with the matter. 
 
The Disciplinary Officer did not suggest there were any off field aggravating factors to be taken into consideration under 
Rule 7.8.33. 
 
The Disciplinary Officer indicated that it would be up to the Player to put forward any off-field mitigating factors. 
 
Player’s Submissions as to Sanction 
 
The Player and his representatives were invited to comment on the entry point criteria under Rule 7.8.32 but he declined 
the opportunity confirmed that he would respect the sanction the panel imposed. However, he was concerned to 
emphasise that there had been absolutely no intention on his part to kick the opponent and that as soon as this had 
occurred, he showed immediate concern. 
 
The Player did not need to comment on any off field aggravating factors as none had been identified. 
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As far as mitigating factors were concerned, the Player confirmed he had a previously unblemished disciplinary record. 
 
The Panel retired to consider the sanction. 
 
 

  
 

 
DECISION AS TO SANCTION 

 
Breach admitted ☐            Proven  ☒        Not proven ☐    Other disposal (please state below)  ☐ 

 
 
 

SANCTIONING PROCESS 
 

 
ASSESSMENT OF SERIOUSNESS 

 
 

Assessment of Intent – R 7.8.32 (a)-(b)  
PLEASE TICK APPROPRIATE BOX                    Intentional/deliberate ☐    Reckless ☒ 

State reasons  
The Player’s conduct had been reckless rather than intentional. He had intended to place his foot on the ground to 
prevent a try and in doing so his shin had struck the opponent in circumstances when he ought to have appreciated that 
risk. The Panel found as a fact the Player had not intended to kick Andy Uren. 
Gravity of player’s actions – R 7.8.32 (c)  
The Player’s actions were not particularly grave in that, albeit reckless, he was attempting to block the try-line rather than 
kick the ball away which would have been, of itself, contrary to the Laws of the Game and might have had a greater 
impact upon the victim. 
Nature of actions – R 7.8.32  (d)  
The Player’s shin had made contact with the opponent’s head.  
 
 
Existence of provocation – R 7.8.32 (e)  
None 

Whether player retaliated – R 7.8.32 (f)  
None 

Self-defence – R 7.8.32 (g)  
None 

Effect on victim – R 7.8.32 (h)  
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The effect on the victim had been a significant head injury. He had suffered a blow to his head sufficient to cause a 
concussion with short-term and long-term memory loss. However, it appeared that he had not been ruled out of the 
following weekend’s match against Brive. 
 
Effect on match – R 7.8.32 (i)  
There was no effect on the match as the incident occurred in the last play and there was no evidence of player or crowd 
reaction to the foul play. 

Vulnerability of victim – R 7.8.32 (j) 
The player was vulnerable in the sense that he could not have reasonably anticipated receiving a kick to the head in his 
attempt score a try. Also, he was not in a position to protect himself from any kick. 

Level of participation/premeditation – R 7.8.32 (k)  
The Player fully participated in the offending but there was no pre-meditation on his part. 

Conduct completed/attempted – R 7.8.32 (l) 
The conduct was completed rather than attempted 

Other features of player’s conduct – R 7.8.32 (m)  
There were no other features relevant to the offending although the Player’s evidence was that he showed concern for 
Andy Uren immediately after the incident and before he left the field. 

 
ASSESSMENT OF SERIOUSNESS CONTINUED 

 

Entry point  
Top end*                       Weeks 
 ☐ 

Mid-range               8         Weeks 
 ☒ 

Low-end                         Weeks 
  ☐ 

 

*If Top End, the JO or Panel should identify, if appropriate, an entry point between the Top End and the maximum 
sanction and provide the reasons for selecting this entry point, below. 

In making this assessment, the JO/Committee should consider World Rugby Regulations 17.19.2(a), 17.19.2(h), 
and 17.19.2(i) or the equivalent provisions within the Tournament Rules referred to above. 

Reasons for selecting Entry Point 
Taking these matters into account and pursuant to Appendix 3 of the Rules, due to the foul play involving contact with 
the victim’s head, the appropriate entry point would be “mid-range“ which, for an offence of kicking an opponent requires 
a starting point suspension of eight weeks. 
 
 

 
ADDITIONAL RELEVANT OFF-FIELD AGGRAVATING FACTORS 

 
Player’s status as an offender of the Laws of the Game – R 7.8.34 (a)  
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Not Applicable 

Need for deterrence – R 7.8.34 (b)  
Not Applicable 

Any other off-field aggravating factors – R 7.8.34 (c)  
None 

 
 
Number of additional weeks: 0  

RELEVANT OFF-FIELD MITIGATING FACTORS 
 

Acknowledgement of guilt and timing – R 7.8.35(a)  Player’s disciplinary record/good character – R7.8.35 (b)  
The Player had not admitted the citing complaint and 
had described his conduct as accidental when it had 
been found as being reckless.    

The Player had an unblemished previous disciplinary record 
which was in his favour. 

Youth and inexperience of player – R 7.8.35 (c)  Conduct prior to and at hearing – R 7.8.35 (d)  
The Player was not particularly young or inexperienced. The player had obviously expressed remorse and concern for 

what had occurred to the Victim immediately the incident had 
occurred 

Remorse and timing of remorse – R 7.8.35 (e)  Other off-field mitigation – R 7.8.35 (f)  
The Player, whilst not admitting guilt, had nevertheless 
expressed concern and apology to Andy Uren at the 
earliest stage. That evidence was unchallenged and 
was accepted by the Panel 

None 

 
Number of weeks deducted:          3     
 

 

Summary of reason for number of weeks deducted: 
The Panel reminded itself that in terms of the application of mitigation to the entry point suspension, panels have to start 
at 0% and work up to a maximum of 50% 
 
In the circumstances of this case, as the Player had denied committing an act of foul play, he was not entitled to the full 
50% discount from the entry point suspension of eight weeks. 
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However, his regret and concern expressed to the victim, the timing of this, his good disciplinary record together with his 
respect shown to the disciplinary panel and the process during the hearing entitled him to a reduction of three weeks 
from the entry point suspension of eight weeks, thus leaving a resultant sanction of five weeks. 
 

 
SANCTION 

 
NOTE: PLAYERS ORDERED OFF ARE PROVISIONALLY SUSPENDED PENDING THE HEARING OF THEIR CASE, 
SUCH SUSPENSION SHOULD BE TAKEN INTO CONSIDERATION WHEN SANCTIONING – R 7.2.5 
 

Total sanction 
(weeks) 5                             

 
Sending off sufficient ☐ 

 
 
Sanction commences 
 

17 November 2019 
Costs 

750 Euros 
 
Sanction concludes  
 

Midnight 22 December 2019 
 

 
Free to play 
 

Monday 23 December 2019 
 

 

Signature  
(JO or Chairman) 
 

 
Simon Thomas Date 

 
26 November 2019 

 

NOTE:  YOU HAVE THE RIGHT OF APPEAL AGAINST THIS DECISION AS SET OUT IN REGULATION 8.1 AND 8.2 
OF THE EPCR DISCIPLINARY REGULATIONS. YOUR ATTENTION IS SPECIFICALLY DRAWN TO THE TIME LIMIT 
AND DIRECTIONS/REQUIREMENTS RELATING TO AN APPEAL SET OUT IN REGULATION 8.2.1 TO 8.2.4 OF THE 
REGULATIONS 


